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S1. Number
and date of

order
Advocate PratYush Patwari (Mob. No. 9831283208 & email

patwariandas sociate s@qmail. com) is present 1n the physical hearing today

behalf of the Complainant filling Vakalatnama and signed the Attendance Sheet.

Advocate Srijeeta Gupta (Mo,fo. No. a240 1 5949 1 & email Id

srij eetagupta8@gmail' com) 1S present in the physical hearing today on behalf

the Respondent no 1 filing Vakalatnama and signed the Attendance Sheet.

Advocate Mr. Sourjya Roy (Mob' No' 9836486947 & email

srjroy8@gmail.com) is present in the physical hearing today on behalf of

R""porra".rt No.2, filling Vakalatnama and signed the Attendance Sheet.

Heard all the Parties in detail'

As Per the ComPlaint Petition,-

a) Respondent No. 1 IS the promoter of residential complex

'Ideal Grand' located at premrseS no 456 G T Road Howrah

I 1 1 1 02 (hereinafter referred to AS the 'said premisesJ The

residential complex comprrse S of four towers namely 'grandiose'

'Resplenda 'Majestica and olmperia' Even till date

construction work at the said complex has not yet been com

as per sanctioned building plan bearing BRC No' lOT ll
dated tO.Ol.2Ol2. However for reasons' not known to

1-1

Complainants, the Commissioner, Howrah Municipal

by issuing letter dated 17.ll'2}17 has illega1ly

Completion Certificate in respect to residential

constructed at the said premises no' 456 G'T' Road' Howrah

TlllO2.TheissuanceofsaidletterdatedLT'l1"2Ol7by
Commissioner, Howrah MuniciPai Corporation was

tL.06.2024
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'b1e Calcutta High Court tn WPA No 672 1 of
before the Hon

Bengal &
(Sri. Nravjot Kumar Singh VS, The state of weSt

Hon 'ble Court by passing order dated 1 3 1 2 2023 have
the to decide
pleased to direct the Howrah MuniciPal Corporation

raised ln the writ petition after hearing all the
issues AS

from the date
and a formal order wlthin 1 2 weekspass

dated 13. t2.2023 passed
communication of the solemn order

'ble Court 1n WPA No. 672 1 of 2 023 The
the Hon

knowledge of
MuniciPal Corporation, to the best of the

have not yet decided the lSStrC  S directed
complainan tS

'ble Court.
solemn order dated 1 3. 1 2.2023 passed by the Hon

Complainart ts crave leave to refer to the copy of the writ

No 6'72 1 of 2023 and the order dated 1 3. t2 202
being wPA

the Hon''ble Court at the time of hearing of the
passed by

dated 1 7 1 1 .20 1 7 issued by
proceeding. A copy of the letter

Howrah MuniciPal Corporation 1S
,A

Commissioner
of the Complaint Petition.

and Respondent No J are the Directors of
b) Responden t No. ,

Respondent No 1 The Respondent No. 2 and Responden t No.

are directly responsible for overall working, actions,

and affairs of the Respondent No' 1'

By virtue of registered Deed of Conveyance

executed between Respondent No' 1' therein
dated 30.o8

c) referred to AS

Seller of the One Part and the Complainants, therein

referred to the Buyers of the Other Part, the said com
AS

and
had jointly acquired a.bsolute ownershiP, right, title

1n residential flat being Flat No 13F 13th Floor, Wing-C,

'Majestica of the project named ldeal Grand located

premises no 456 G T Road, Howrah 7 1 1 1 o2

the 'said flatJ The said registered Deed
referred to AS

dated 30.oa.2022 was registered at the office
Conveyance

of ConveYance
ADSR, Howrah. copy of the said registered Deed

annexed at Annexure .B of the Complaint Petition.

d) Respondent No. 1 to Respondent No. 3 had specificallY

categoricallY represented to the Complainants 1n the

Deed of Conveyance that the said flat 1S free from all

demands, encumbrances, mortgages charges, liens, attachmen

lispendens, de,butters, trusts, prohibitions, Income

attachmen ts financial institution charges, reverslonary

rights and statutory prohibitions and liabili
residuary
whatsoever

the tations made by Respondent No. 1
e) Believing represen

ownershiP righ,t, title
respect to its absolute good marketable

said flat, the Complainants had purchased the said
1nterest 1n

Responden
by making payment of hefty valuable consideration to

No. 1

are residing0 The ComPlainants at the said flat along with

2

Ors.)

at Annexure -

of

1lSCS,



family members *trlctr includes children and aged Parents.

c) The Complainan tS were shocked and surprised to note from

contents of publtc notice dated o3 .o4.2o.24 (hereinafter

to AS the 'said noticeJ issued by the Respondent no 5 allegedly

exerclse of its power under section 13(4l of the Securitiza tion

Reconstruction of Financial Assets and Enforcement of

Interest Act, 2OO2 (hereinafter after referred to as the 'SARFAE

Act') read with Rule 8 of the SARFAESI Rules respect to

bject matter project. The Complainants from the contents ofSlf

said notice for the first time came to know that Responden t No.

had mortgaged the said premise S named 'Ideal Grand

all the unsold units constructed may be constructed on the

premiseS and associated car parking. The said flat is

mentioned in the list of flats mentioned tn the said notice. copy

the said public notice issued by the Respondent No' 5 is

at Annexure - 'C' of the Complaint Petition'

h) Upon further enquiry in the matter made

after issuance of the said public notice, the
by the comPlainan

Complainants came

know that a deed of mortgage dated l4't2'2o18 was executed

Respondent No 1 therein to AS the 'Mortgagor'

Respondent No. 4, therein referred to AS 'the where

Respondent No. 1 had mortgaged the said premises alongwith

flats, parking space, common area the blocks

'Grandiose Resplenda, Majestica and constructed at

said premises for loan facility of Rs .660 o0 00 ooo -(Rupees

Hundred Sixty Crores only) to (i) Respondent No 1 (ii)

Unique Realtors Private Limited, (iir) Ideai Aurum Nirman LLP

therein all (i) to (iii) referred to  S 'Borrowers' therein. The

deed of mortgage dated 1 4. t2 20 1 8 was registered at the office

the ADSR, Howrah on 1 7 1 2 20 18 and IS recorded 1n Book No. 1

olume No. 0502-2o 1 8 PageS from 3274 1 7 to 327 473 Being N

O5O21OO58 for the year 2018. The Complainants craved leave

refer to the contents of the said mortgage deed dated l4'12'2O 18

if required, at the time of hearing of the instant application'

i) The Complainants stated the Respondent No 1 had

and intentionally with dishonest intent, made

representation ln the aforesaid Deed of Conveyance that the

flat is free from all claims, demand S, encumbrances,

charges, liens, attachments, lispendens, u
prohibitions, Income Tax, attachments,

charges, reversionary rights, residuary
prohibitions and liabilities.

SES, debutters, trusts
financial

rights and

i) The Complainants stated that Responden t No 5 while

loan to Respondent No. t had deliberately

adhere and comply with Rule 6 of Master

2015 issued by the Reserve Bank of India'

and willfully failed
1Circular dated July

3

ln

referred
Mortgagee'

in
Imperia'



plainants states that none of
k) The Com

blished by
pamphlet/broch.ures advertisements pu

Respondent No. 1 1n respect to the StIbject matter project

fact related to mortgage of the said premise in favour
disclosed refer to
Respondent No The Complainants craved leave to

pamphlets brochures Iadvertisements published by

Respondent No. 1 in resPect to

hearing of the instant application'
the said project at the time

1) The Complainants stated that the Respondent No' 4 had

never taken any steps to ensure compliance of aforesaid Rule

MasterCircularaateaJulyl,2ols,byRespondentNo.l.
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The Complainants therefore stated that there exists a deep

1n matter related
conspiracY between the Respondents, interse,

the mortgage of the said premises and thereafter selling

mortgaged flats to innocent buyers Iike Compiainants.

Respondent No 4 and 5 ln deep rooted conspiracY

Responden t |{,o 1 to 3 1S abusing the statutory powers

the SARFAESI Act and the Rules framed there under
under

which 1S
taking action under the said SARFAESI ACT

the ownershi p right, title and interest of
affecting
complainants in respect to the said flat'

Complainants, 1n the given facts alongwith other flat
n) The

representationof the said premlses had made detailed

30.o4.2024 to the Respondent No. 4 and 5 wlth request to

itself from taking any steps, in the matter which would prej

the ownershi p right, title and possession of the complainants

the said flat. UnfortunatelY the Complainants had not

repiy from the Responden t No. 4 and 5 1n answer to the
arly
rePresentation.

o) In the given facts Complainants alongwith other flat owners

(l6.fl5,.2Cl24 had also resented letter of complaint' against

respondents, to the police authorities'

The Complainants are the bonafide purchaser of the said flat
p)

actively taking step
valuable consideration. The Respondents are

to physically dispossess the Complainants from the said flat.

Respondents are also taking steps to create third party intere

instant in the said flat.

q) The Complainants are in constant fear and anxiety of

dispossessed by the Respondents from the said flat'

r) The Complainan ts stated that 1rr light of the solemn judgment

order dated 1 4 o2 .2 o22 passed by the Hon'lole Supreme Court

India in Special Leave to Appeal (c) No 186 1 1 87 1 2022

Bank of India VS Rajasthan Real Estate Regula tory Authority

thority hasOrs.) RERA Au the jurisdiction to entertain the

4
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Complaint, Presented bY home

No. 4 and 5 are taking recourse

13(a) of the SARFAESI ACT.

buyer 1n AS much AS

to action stipulated under

The complalnants pray before the Authority for the following reltef(s):-

a) An appropriate order and/or direction restraining the

their men, agents and officers from dispossessing the

from the said flat.

b An appropriate order ar.dl or direction restraining the

their men, agents and officers from committing any act which

1n any manner adversely affect the ownership right, title and

of the Complainants ln peacefully possessing and enjoymg the

flat.

c) An appropriate order and or direction restraining the

their men, agents and officers from transferring and or

and/or selling the said flat in favour of any third party

create any third party interest in any manner whatsoever'

Compensation to the tune of Rs. IOTOO,OOO/-(Rupees ten

and or

d) lakhs

or such amount as this
deems fit and ProPer'

Authority after due adjudica tion of the ma

e) An appropriate order/or direction for imposing penalty and

penal proceeding against the Respondents'

0 such further and /or other order and/or directions as this Au

deems fit and proper for ends of justice.

complainants pray before the Authority for the following interim

relief{s):-

(a)AnadinterimorderrestrainingtheRespondentsandtheirmen
agents and of{icers from dispossessing the Complainants from the said

flat

(b)AnadinterimorderrestrainingtheRespondentsandtheirmen
agents and oflicers from causing any disturbance and/or obstruction

and/or nuisance in any manner whatsoever in peaceful enjoyment of the

saidflatandfacilitiesattachedtheretobytheComplainants.

(c) An ad interim order restraining the Respondents from transferring

and/oralienatingand/orsellingthesaidflattoanythirdpartyduring
the pendency of the instant proceeding'

The Complainants stated at the time of hearing that the registration of

the Deed of conveyance in respect of the subject matter flat has already been

done in favour of the Complainants and the Complainants are in the peaceful

posse ssion of the SUbject matter flat of the Sltbject matter project. They

stayrequested for necessary direction for of all the proceedings taken by the
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TheAdvocateoftheRespondentno.4and5statedthattheBankdeals
with public money and the property is a mortgaged property' The subject matter

flat has been mortgagea *ittr 1h" y"" Bank Limited by the Ideal Real Estates

PrivateLimited.TheRespondenthastakenactionaSperlawinaccordancewith
section 13(a) of the SARFAESI Act' The said section provides that'-

.section 13(4).- In case the borrower fails to discharge his liability in full

withintheperiodspecifiedinsub-section(2)'thesecuredcreditormaytake
recourse to one o. ,rror" of the following measures to recover his secured debt'

namely:-

(a) take possession of the secured assets of the borrower including

the right to transfer by way of lease' assignment or sale for

realizirrgthe secured asset;"' 
I

HealsostatedthatsectionlToftheSARFAESIActprovidesthat'-

osectionlT.-Applicationagainstmeasurestorecoversecureddebts.-(1)

Any person (including Lo"o''"t1, aggrieved by any of the measures referred to in

sub_section (a) of ".itior, 
13 taken by the 

"ecured 
creditor or his authorized

officerunderthischapter,maymakeanapplicationalongwithsuchfee,as
maybeprescribed,totheDebtsRecoveryTribunalhavingjurisdictioninthe
matter within forty-five days from the daie on which such measure had been

taken:".

TheRespondentstatedthatanypersonincludingthepresent
ComplainantscantakerecourseofsectiollToftheSARFAEsIAct,iftheyare
aggrievedwithanyactiontakenbythebankagainstthesaidpersoninexercise
of the provision contained in section 13(a) of the SARFAESI Act'

HealsostatedthatthesubmissionofthePromoterldealRealEstates
private Limited required to be taken in this matter for proper adjudication'

Beforeadmittingthismatter,firstithastobeconsideredwhetherthis
ComplaintPetition",,'u"admittedforhearingundersection3loftheReal
Estate(RegulationandDevelopment)Act,2o|6(hereinafterreferredtoasthe

Respondent no.4 and 5

'RERA Act').

Section 31 Provides that,-

usection 31. Filing of complaints with the Authority or the adjudicating

officer.-(l) Any aggrieved person may llle a complaint with the Authority or

the adjudicating officer, as the case may be' for any violation or contravention of

the provisions of this Act or the Rules and Regulations made there under'

against any promoter, allottee or real estate agent' as the case may be'

Explanation:-Forthepurposeofthissub-section"person"shallinclude
the association of allottees or any voluntary consumer association registered

under any law for the time being in force'

(2) The form, manner and fees for filing complaint under sub-

section (1) shall be such as may be prescribed'"'

6



Therefore the question is whether Yes Bank Limited can be considered as

Promoter or not. ln this respect a Judgment of High court of Judicature for

Rajasthan Bench at Jaipur may be taken into consideration.

As per the said Judgment of High court of Judicature for Rajasthan

Bench at Jaipur in the matter of D.B. Civil writ Petition No. 13688/2021 and

other connected matters, the Honble High court has been pleased to observe

that, -

"28. The last question surviving for our consideration is, does RERA have

the authority to issue any d.irections against a bank or financial institution

which claims security interest over the properties which are subject matter of

agreement between the allottee and the developers. The term "allottee" has been

defined under section 2(d) of the RERA Act as to mean in relation to real estate

project the person to whom a plot, apartment or building has been allotted, sold

or otherwise transferred by the promoter and would include a person who

subsequently acquires the said allotment through sale, transfer or otherwise

but does not include a person to whom such plot, apartment or building, as the

case may be, is given on rent. The term'promoter" is defined in Section 2(zkl as

under:-

"2(zk) "promoter" means,-

(i) a person who constructs or causes to be constructed an

independentbuildingorabuildingconsistingofapartments,or
convertsanexistingbuildingorapartthereofintoapartments,for
the purpose of selling all or some of the apartments to other persons

and includes his assignees; or
(i0 a person who develops land into a project, whether or not the

person also constructs structures on any of the plots' for the

purposeofsellingtootherpersonsallorsomeoftheplotsinthe
saidproject,whetherwithorwithoutstructuresthereon;or

(iii) any development authority or any other public body in respect of

allottees of-
(a)buildingsorapartments,asthecasemaybe'constructedby

such authority or body on lands owned by them or placed at

their disposal by the Government; or
(b) plots owned by such authority or body or placed at their

disposalbytheGovernment,fortJrepurposeofsellingallor
some of the aPartments or Plots; or

(i")

(")

urn apex State level co-operative housing {inance society and a
primary co-operative housing society which constructs apartments

Lr buildings for its Members or in respect of the allottees of such

apartments or buildings; or
any other person who acts himself as a builder' coloniser'

contractor, developer, estate developer or by any other narne or

claims to be acting as the holder of a power of attorney from the

owner of the land on which the building or apartment is constructed

or plot is develoPed for sale; or
such other person who constructs any building or apartment for

sale to the general blic.
("i)

7



Explanation'-Forthepurposesofthisclause'wherethepersonwho
constructs or converts a building into apartments or develops a plot for sale and

the person who sells apartments or plots are different person, both of them

shall be deemed to be the promoters and shall be jointly liable as such for the

functions and responsibilities specified, under this Act or the rules and

regulations made there under;

29 The term "real estate agent" has been defined 1n Section 2 (zml AS to

who negotiates or acts on behalf of one person 1n a
mean any person

project
transaction of transfer of his plot, apartment or building ln a real estate

of sale with another and who receives remuneration or charge for
by way person

aggrieved
the serylces SO rendered. Under sub-section of 3 1 any

file complaint before RERA or before the adjudicating officer for
person mav a

andviolation or contravention of the provlsrons of the Act or the rules
any

agent, the CASC may
regulations against any promoter, allottee or real estate AS

be The complaint by an aggrieved person thuS would be restricted to being filed

against promoter allottee or real estate agent. It is 1n this context the
any

significance w
definition of term promoter" and its interpretation ASSUMCS e

have reproduced the entire definition of the term "promoter" Perusal of this

would show that the S€UNC 1S worded ,AS to mean" and therefore prima
provrslon

clau of Section
facie 1S to be seen  S restrictive 1n nature However varlou SCS

2(zk\ would indicate the de sfe of the legislature to define this term 1n an

expansi manner As per Clause (0 of Section 2 (rk) "promoter" means a person
ve

buildingwho constructs or cauSCS to be constructed an independent or a

building consisting of apartments or converts an existing building or a part

thereof into apartmen ts for the purpose of selling all or some of the apartmen tS

to other and includes his assignees By couching this clause in meanspersons
"promoter" extended by

and include S, language the definition of a term

including within its fold not only a person who constructs or causes

construction of independent building but also his assignees'

30. The term "assignee" has not been defined anywhere in the Act' we

would therefore have to interpret the term as it is ordinarily understood in the

legal parlance in the context of the provisions of RERA Act. The Advance Law

Lexicon by P. Ramanatha Aiyar expands the term "assignee" as to grant, to

convey, to make an assignment; to transfer or make over to another the right

one has in any object as in an estate. It further provides that an assignment by

act of parties may be an assignment either of rights or of liabitities under a

contract or as it is sometimes expressed an assignment of benefit or the burden

of the contract. The rights and liabilities of either palty to a contract may in

certain circumstances be assigned by operation of law' for example when a

party dies or becomes bankruPt.".

Therefore, from the above observations of the Hon'ble High Court and

from the definition of "Promoter" as provided in section 2(zk) of the RERA Act,

the Authority is of the considered opinion that Yes Bank Llmlted is a

Promoter in the present matter for the following reasons:-

The definition of Promoter as provided in section 2(zk) of the RERA

8
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Act provides that Promoter means and include his assignees also and YCS

Bank Limited can be considered AS an assignee AS 1n this case the Promoter

Ideal Reai Estates Private Limited has assigned its right, title and interest to the

Yes Bank Limited by mortgaging the subject matter flat with the said Bank.

Therefore, it is crystal clear that Yes Bank Limited is an assignee of the Ideal

ReaI Estate private Limited and therefore it is also a Promoter as per the

definition of Promoter in the RERA Act in the present case'

It is to be mentioned here that the Hon'ble Supreme Court of India in

civil Appellate Jurisdiction in civil Appeal No(s). 6745 - 6749 of 2021 (Arising

out of sLP (civil) No(s). 37ll-3715 of 2O2l) in the matter of M/s. Newtech

Promoters And Developers Pvt. Ltd.............Appe11ant(s) Vs State of UP & ors.

etc..........Respondent(s) dated 11.11.2021 has been pleased to held that,-

"Looking to the scheme of Act 2016 ard, Section 3 in particular of

which a detailed discussion has been made, all 'ongoing projects' that

commence prior to the Act and in respect to which completion certificate has

not been issued are covered. under the Act. It manifests that the legislative

intent is to make the Act applicable not only to the projects which were yet to

commence after the Act became operational but also to bring under its fold the

ongoing projects and to protect from its inception the inter se rights of the stake

holders, including altottees/home buyers, promoters and real estate agents

while imposing certain duties and responsibilities on each of them and to

regulate, administer and supervise the unregulated real estate sector within the

fold of the real estate authority.".

From the above observations of Hon'ble Supreme court of India, the 
]

subject matter project and this Complaint matter come within the purview of

the provisions of the Real Estate (Regulation and Development) Act, 2016

(hereinafter referred to as the 'RERA ActJ, as per the provision of section 3 of

the RERA Act, because the completion certificate of the project has been issued

on l7.ll.2ol7 which is after the coming into force of the provisions of the

RERA Act with effect from 01.05.2017.

Therefore, after hearing all the parties and after taking into

consideration the documents placed on record, the Authority is pleased to

admit this matter for further hearing and order as per the provisions contained

in Section 31 of the Real Estate (RegUlation and Development) Act,2O16 read

with Rule 36 of the west Bengal Real Estate (Regulation and Development)

Rules, 2021.

Now to take a decision regarding the interim orders and the stay orders

prayed by the Complainant the Authority has to consider some points which are

as follows:-

The first thing to be considered by the Authority that action has been

taken by the Yes Bank Limited as per the provisions of SARFAESI Act

specifically section 13(a) of the said Act. whether RERA Act will prevail over the

provisions of SARFAESI Act is to be considered'

In this regard section 89 of the RERA Act is surely to be taken into

consideration which provides that,-

9



"Section 89 Act to have overriding effect. The provlslons of this

Act shall have effect, notwithstanding anything

contained in any other law for the time being in force'"'
inconsisten t therewith

Therefore section gg of the RERA Act clearly and unequivocally provides

that RERA Act shall override and prevail over any other law for the time being in

force and from which it can be concluded that RERA Act shall prevail over the

provisions of the SARFAESI Act whenever there is a contradiction between the

provisions of the said two Acts.

In this regard the Judgment of the Supreme court of India in Petition

for Special Leave to Appeal (c) Nos. l86l-187t12O22 in the matter of Union

Bank of India Vs Rajasthan Real Estate Regulatory Authority & ors' also should

be taken into consideration. The Apex court in the said matter has been

pleased to direct that,-

"36. Our conclusions can thus be summarized as under:-

(i)............

(ii)............

(iii) As held by the Supreme court in the case of Bikram chatterji (supra)

in the event of conflict between RERA Act and SARFAESI Act the provisions

contained in RERA would Prevail

(iv)..........

(v) RERA authority has the jurisdiction to entertain a complaint by an

aggrieved person against the Bank as a secured creditor if the Bank takes

.""orr"" to any of the provisions contained in section 13(a) of the SARFAESI

Act.

However, is it clarilied t].at para 36(v) reproduced hereinabove shall be

applicable in a case where proceedings before the RERA Authority are initiated

by the Home Buyers to proiect their rights. with this, the Special Writ Petition

are dismissed.".

with the above observation of Hon'ble Supreme court of India it can be

clearly stated that the provisions of RERA Act shall prevail over the provisions

of the SARFAESI Act whenever there is a contradiction between the two Acts

and therefore, the WBRERA Authority has every power and jurisdiction to admit

the present complaint and heard the matter as per the provisions of RERA Act

and pass orders including stay orders as per the provisions of the RERA Act'

The second question to be considered whether a stay order is actually

required or not in the present matter.

In this regard it ls to be considered that the RERA Act IS a later

bsequent Act and it 1S a Special Act to protect the right, title and interest of
Stl
the Allottee Home Buyers. AIthough the Yes Bank Limited has taken action

the provlsrons of section 13 4 of the SARFAESI Act but this action of the
AS per
Bank clearly violated and hampered the right of the Complainants who are 1n

I mathe peacefu possessron of the SU tter flat. Already registration of the flat

10



has been done in favour of the ComPlainants and they are in the peaceful

possession ofthe said flat.

In this regard section 1l(a)(g) and 11(4Xh) of the RERA Act should be taken

into consideration which provides that, -

"section 11(a). The Promoter shall-

(a) ............

(g) pay all outgoings until he transfers the physical possession of the real

estate project to the allottee or the associations of allottees, as the case may be'

whichhehascollectedfromtheallottees,forthepaymentofoutgoings
(including land cost, ground rent, municipal or other local taxes, charges for

water or electricity, maintenance charges, including mortgage loan and interest

on mortgages or other encumbrances and such other liabilities payable to

competent authorities, banks and financial institutions, which are related to the

project):

Providedthatwhereanypromoterfailstopayalloranyoftheoutgoings
collected by him from the allottees or any liability, mortgage loan and interest

thereon before transferring the real estate project to such allottees, or the

associationoftheallottees,asthecasemaybe,thepromotershallcontinueto
be liable, even after the transfer of the property, to pay such outgoings and

penal charges, if any, to the authority or person to whom they are payable and

be liable for the 
"o"t 

of any legal proceedings which may be taken therefor by

such authoritY or Person;

section 11(4)(h).- after he executes alr agreement for sale for any apartment,

plot or building, as the case may be, not mortgage or create a charge on such

apartment, plot or building, as the case may be, and if any such mortgage or

"t 
rrg" is made or created then notwithstanding anything contained in any

other law for the time being in force, it shall not affect the right and interest of

the allottee who has taken or agreed to take such apartment, plot or building,

as the case maY be.".

ThereforebeingthePromotersofthisproject,theldealRealEstate
private Limited and the Yes Bank Limited are both under the obligation to

d,eliver the flat to the Complainants free of any charge, mortgage etc' as per the

provisions contained in section 11(a)(g) and 11(4)(h) of the RERA Act' as

mentioned above. Both the Promoters have failed in their obligations' The

Complainants have no fault in their part therefore their rightful peaceful

pos".s"ion from the said flat cannot ousted by operation of the SARFAESI Act'

Therefore an interim order of stay should be imposed upon the Yes Bank

Limited until the disposal of this matter or until further order of this Authorit5r'

whichever is earlier.

This Authority has the power to issue interim orders including stay

order in exercise of the provision contained in section 36 of the RERA Act'

Section 36 of the RERA Act provides that,-

71.



"section 36. Power to issue interim orders.-Where during an inquiry,

the Authority is satisfied that an act in contravention of this Act, or the rules

and regulations made thereunder, has been committed and continues to be

committed or that such act is about to be committed, the Authority may, by

order, restrain any promoter, allottee or real estate agent from carqling on such

act until the conclusion of such inquiry or until further orders, without giving

notice to such party, where the Authority deems it necessa4r'"'

Therefore, after hearing all the parties in the physical hearing today

and careful consideration the complaint Petition and documents annexed with

the said Petition, the Authority is pleased to give the following directions:-

a)Aninterimorderofstayisherebyimposedrestrainingthe
Respondents and their men, agents and officers from dispossessing

theComplainantsfromthesubjectmatterflatbeingFlatNo.l3F,
13th Floor, Wing.C, Block - .MaJestica' of the project named
,Ideal Grand" during the pendency of the instant proceeding or

until further order, whichever is earlier'

b) An interim order of stay restraining the Respondents and their

men,agentsandofficersfromcausinganydisturbanceand/or
obstruction and. I or nuisance in any manner whatsoever in

peaceful enjoyment of the said flat and facilities attached thereto

by the Complainants, during the pendency of the instant

proceeding or until further order, whichever is earlier'

c) An interim order of stay restraining the Respondents from

transferringand/oralienatingand/orsellingthesaidflattoany
third party, during the pendency of the instant proceeding or until

further order, whichever is earlier'

d)TheComplainantsareherebydirectedtosubmittheirtotal
submission regarding his Complaint Petition on a Notarized

Affidavit annexing therewith notar5r attested/self-attested of

supporting documents and a signed copy of the Complaint Petition

andsendtheAffrdavit(inoriginat)totheAuthority,servingacopy
of the same to the Respondent, both in hard and scan copies'

within 45 (forty-five) days from the date of receipt of this order

through email.
e)TheRespondentsareherebydirectedtosubmithisWritten

Response on notarized affidavit regarding the complaint Petition

and Affidavit of the complainants, annexing therewith notary

attested supporting documents, if any, and send the Affidavit (in

original) to the Authority serving a copy of the same to the

Complainants,bothinhardandscancopies,within45(forty-five)
daysfromthedateofreceiptoftheAffidavitoftheComplainants
either by post or by email, whichever is earlier'

Ftx 24.019.20124 for further hearing and order'

(BHOLANA

Member

West Real Estate

(TAPAS MUKHOPADHYAY)

Member

West Real Estate
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